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Introduction

Indigenous communities in the Torres Strait Islands have resorted to climate litigation in order to protect their homes, cultural knowledge, and environment from the adverse impacts of climate change.

Objectives

The objectives of this paper is to analyse the practical and symbolic effects of climate litigation by Indigenous claimants against the Commonwealth Government.

Methodology

This legal study analyses two important precedents - Daniel Billy and others v Australia (Torres Strait Islanders Petition) CCPR/C/135/D/3624/2019, and Pabai Pabai and Guy Paul Kabai v. Commonwealth of Australia VID622/2021. The methodology will range across a number of legal disciplines – including international law, human rights, cultural rights, intellectual property, native title, environmental law, climate justice, and tort law.

Findings

This paper will analyse international and domestic instances of climate litigation by Torres Strait Island communities against the Australian Government.

In 2019, the Torres Strait Eight submitted a petition against the Australian government to the United Nations Human Rights Committee. The Torres Strait Eight claimed that a number of human rights had been adversely affected by climate inaction by the Commonwealth Government – including the right to culture, the right to privacy, and the right to life. In 2022 the U.N. Human Rights Committee found that Australia’s failure to adequately protect Torres Islanders against adverse impacts of climate change violated their rights to enjoy their culture and be free from arbitrary interferences with their private life, family and home. The Committee asked Australia to compensate the Indigenous Islanders for the harm suffered, engage in meaningful consultations with their communities to assess their needs, and take measures to continue to secure the communities’ safe existence on their respective islands.

In 2021, Wadhuam Paul and Wadhuam Pabai, First Nations’ leaders from the Gudamalulgal nation of the Torres Strait Islands, filed a case challenging Australia’s failure to cut carbon emissions. The plaintiffs presented scientific evidence that climate change will threaten their native title rights and Ailan Kastom, the Torres Strait people's distinctive customary culture. At issue is whether the Australian government owes a duty of care to Torres Strait Islanders to take reasonable steps to protect Torres Strait Islanders, their traditional way of life and the surrounding marine environment from climate change impacts. The Pabai Pabai case was heard on country in June 2023. A decision of the Federal Court of Australia is pending.

Significance of the work for policy and practice 

The Torres Strait Islander community climate litigation is significant for policy and practice in respect of climate law and justice. The cases could well be important precedents for other Indigenous claimants in Australia, the region, and internationally.







