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The concept of the legal personal representative 
1. There are two concepts – the person named as executor in the will takes out probate of that will in his/her name.
2. Or alternatively the person named as executor does not do so – whether due to death, incapacity or renunciation – and another person or persons step up.
3. In this latter scenario, that person/s take out letters of administration with the will.
4. Hence the generic legal term to cover both of these fields – ‘legal personal representative’ [‘LPR’].
Either way, firstly ensure all the deceased’s debts are paid due to the LPR’s liability for a deceased’s debts
5. The property of a deceased person which on his or her death devolves to and vests in his or her executor or the public trustee is assets for the payment of his or her debts and any disposition by will inconsistent with this enactment is void as against creditors, and the court shall, if necessary, administer the property for the purposes of the payment of the debts
.
6. An LPR therefore needs to get his/her feet under the desk early on to work this out.
7. And be prudent accordingly.
8. Indeed he/she ought exercise extreme caution once it is apprehended that an estate is either or both asset light and debt heavy.
9. Especially one light on cash or other liquid assets, bearing in mind that insolvency is defined as the inability to pay one’s debts as and when they fall due. 
10. Not an excess of assets over liabilities. 
11. Beneficiary distributions therefore can not begin until all estate debts are fully discharged.  
Cost and other issues for administrators and advisers

12. The LPR’s costs – along with funeral, testamentary and administration expenses generally - have priority even where the estate is insolvent 
.

13. That having been said, be conservative with costs & expense claims in this area; extravagant claims for costs will not be looked upon positively by a subsequently appointed trustee in bankruptcy to the bankrupt estate, and as these persons are professional litigants, they will not be backward in coming forward in challenging anything they perceive as untoward.  
14. They have their own fees to fund after all. 

By the way, don’t forget the issue of bankruptcy of your beneficiaries

15. Because a beneficiary’s entitlements under a will or an intestacy are not exempt from his/her trustee in bankruptcy, it is essential that executors/administrators of estates perform a bankruptcy search before distributing money or other assets to that beneficiary.

16. Because if they are bankrupt, it’s not their money!
17. It belongs to the trustee in bankruptcy, who would be most aggrieved to be bypassed.
18. Take it from me: trustees in bankruptcy are professional litigants, and they won’t hesitate to sue such an executor.

19. And no, a mere stat dec from the bankrupt beneficiary falsely stating that they are not bankrupt is no defence; sure you could sue them based on the falsity, and as an extant bankrupt the cause of action post-dates their entry to bankruptcy and is therefore not discharged post 3 years, but as they went bankrupt in the first place, the chances that they will return to solvency thereafter are extremely slim. 

20. What about a bankrupt beneficiary in the context of a will which provides that if a person “under a legal disability” is entitled to any gift, then the executor should hold on trust for such person?

21. A beneficiary was bankrupt.

22. The question was answered this way: ‘….bankruptcy does not represent “a legal disability” … But in any case … Lorain’s share would be not paid to her but held by the executor upon trust for her … her beneficial interest in that property would still belong to her trustee in bankruptcy’
.

Understanding the types of disputes and alignment of dispute resolution technique 

23. ‘When there’s a will, there’s a lawsuit’, is a common media riff on the well-worn phrase when there’s a will, there’s a way.

24. That’s because there are so many disputes within the deceased estate space:

a. Family provision, whereby an eligible claimant seeks further and better provision from an estate they are either left out of or allegedly underprovided by;

b. Solemn form, whereby a challenge is made to a testator’s testamentary capacity as of the date of what is propounded as their last will;

c. Construction and rectification, where a will is ambiguous; and

d. Challenges to the nomination of executors – either from the very beginning or as a result of alleged defaults and/or mismanagement during the administration.

Family provision
25. Family provision first came into being in New Zealand.

26. In 1900 NZ ‘invaded the long preserved sanctity of the individual’s right to dispose of property by will as he or she pleased’
.

27. In 1914 the principle migrated across the Tasman Sea to Queensland.

28. All states and territories now adopt family provision.

29. Subject to subtle differences amongst the jurisdictions, the general principle is this: if a
a. spouse [including de-facto, same gender, civil union]; 
b. child [including adopted and step-child]; and 
c. dependent [bearing in mind that this cohort is both narrow and differs amongst the jurisdictions]

feels that the provision [or lack thereof] made to them either by will or as a result of the 
intestacy regime is inadequate for their proper maintenance and support, then they can commence a proceeding.

30. The seminal case is that of the High Court in Singer v Berghouse.

31. And its ‘two stage process’:

a. ‘…the first stage in the two stage process calls for an assessment of whether the provision (if any) made was inadequate for what, in all the circumstances, was the proper level of maintenance etc appropriate for the applicant having regard, amongst other things, to the applicant’s financial position, the size and nature of the deceased’s estate, the totality of the relationship between the applicant and the deceased, and the relationship between the deceased and other persons who have a legitimate claim upon his or her bounty’;

b. The second stage is the discretionary one – actually levying a monetary amount of further provision [though in specie asset transfers or percentage orders can also be made].

32. Therefore there needs to be a 4 stage process of discernment within the first stage. 
33. Apologies for the mixed metaphors!

a. The Applicant’s financial and/or health position/s – obviously the more wealthy they are, the greater the difficulties for their case, whereas the poorer and/or sicker they are, then that boosts the persuasiveness of their claim;

b. The size of the estate – the larger the estate the more leeway is given, and vice versa. Note well the frequent exhortations from the bench to NOT waste hard won modest value estates of battlers by eroding substantial amounts of their value on the combined legal fees of the protagonists. Even more so nowadays as the judges were recently granted power to order costs against lawyers and barristers personally in extreme cases, and otherwise to make costs orders contrary to the usual costs follow the event principle
;

c. The quality, or lack thereof, of the relationship between the Applicant and his/her spouse or parent; and

d. The same analysis as regards those actually named in the will.

34. In practice, there’s a sub-stage to d.: if those actually named in the will are of themselves impecunious and/or unhealthy, then that should be spelt out.

35. There’s a train of thought amongst some that those actually named in a will {of which there is no doubt about the testator’s capacity} need not have to prove anything.

36. However a haughty attitude like that can and does backfire; a claimant’s counsel will invite the trial judge to infer that failure by named beneficiaries to depose to need means that they are in fact in good financial and health statuses, and thus give the judge confidence that the judge can intrude into their bequests to make further provision for a claimant secure in the knowledge that no actual prejudice will be caused.

37. So slavishly relying on the ‘I don’t have to prove anything’ principle can be extremely deleterious.

38. Returning to the 4 stage test, the health needs of a claimant are best demonstrated by medical evidence; GP letters and specialist reports are useful in this regard.
39. Financial need is, in a round about way, actually easy to demonstrate, in that if a person owns nothing, then there’s no corroborating documentation.

40. Documents prove wealth – ie bank statements, title searches, share certificates – but if a person owns nothing or next to nothing, then there will be commensurately less to demonstrate.

41. However don’t overlook annual PAYG statements from Centrelink, as they are issued each year, so as to prove the lack of ability to hold down a job.

42. Liabilities are capable of being evidenced, so do gather up evidence of mortgage balances, credit card statements and anything else that a claimant’s creditor would use if the roles were reversed and they were attempting to demonstrate a case for recovery against your client.

43. An estate’s size will be a matter of evidence, and it’s fair to say that some claimants simply will not know.

44. Won’t know due to the Privacy Act and other limitations on disclosure to parties other than the deceased – or their estate.

45. Thankfully however the primary asset of many an estate – real property – is capable of search. From there, educated guesses can be made as to its value. Local real estate agents rarely say no to a request to do a drive-by 1 page visual appraisal that you can exhibit to the claimant’s affidavit.

46. While on the topic of an estate’s size, don’t forget the question of whether your claimant client contributed to the build up of the estate by actual financial and/or non-financial contributions; even in a small estate, some more leeway can be given to a claimant if they can show such a demonstration, especially as – in a proportionate sense – it would equate to a larger percentage than in a $5m or more estate.   

47. The quality of relationship is important, including the ‘blameworthiness’, ie if the deceased imposes a refuse to make contact embargo upon your claimant client, then that is obviously a polar opposite scenario to your client having him/herself refused to have wanted to have had anything to do with their parent.

48. So if you act for someone who tells you their parent is ailing but they have not had contact with them for years, counsel that putative client to rush to the hospital to attempt a death-bed reconciliation. Anything in this context is better than nothing.

49. The last item is the deceased’s relationship with other persons; if the claimant ignored the deceased while a sibling gave up their job and put their life on hold to care for an aging deceased who desperately wished to die at home rather than in aged care, then obviously such a testator would grant outsized provision to the latter party than the former.
50. However this factor can cut both ways; if the named beneficiary was provided for other than via the will – such as by superannuation death benefits, devolution by survivorship or gifts bestowed during life – then a claimant can notionally add these back into the mix and legitimately argue for more provision out of the estate
.

Solemn form

51. 99% of wills are admitted to either probate or letters of administration – known, either way, as a Grant – on the papers by the probate registrar on the ground floor of a permanent Supreme Court registry without any need for input by a judge.

52. Even where a family provision challenge is brought, that is no reason not to seek out a Grant.

53. If anything it’s all the more reason, so as to swiften the process of getting in the estate and knowing exactly what sum or sums is/are being litigated over.

54. Solemn form is what the other 1% is called; a judge is called upon to adjudicate when a challenge is made to a testator’s testamentary capacity as of the date of what is propounded as their last will.
55. And, in some cases, their prior wills also if those are similar to the final.

56. Testamentary capacity challenges necessarily rise and fall on their own facts.

57. First and foremost, is the will in question formally compliant in the sense of Section 10 of the Succession Act?

(2) A will must be— 

(a) in writing; and 

(b) signed by— 

(i) the testator; or 

(ii) someone else, in the presence of and at the direction of the testator. 

(3) The signature must be made or acknowledged by the testator in the presence of 2 or more witnesses present at the same time. 

(4) At least 2 of the witnesses must attest and sign the will in the presence of the testator, but not necessarily in the presence of each other. 

58. Why this is important is because a formally compliant will begins with a presumption of validity:

a. ‘A presumption of validity arises where the proponent demonstrates a duly executed will that is rational on its face. The party impugning that will must then displace … with ‘clear evidence...that the illness of the [testatrix] so affected [her] mental faculties as to make them unequal to the task of disposing of [her] property’.’

59. Now to the principles.
60. Even non estate lawyers have heard of this area’s equivalent of Donoghue v Stevenson, namely Banks v Goodfellow:

a. The testatrix must be aware, and appreciate the significance, of the act in the law upon which she is about to embark; 

b. The testatrix must be aware, at least in general terms, of the nature, extent and value of the estate over which she has a disposing power; 

c. The testatrix must be aware of those who may reasonably be thought to have a claim upon her testamentary bounty, and the basis for, and nature of, the claims of such persons; 

d. The testatrix must have the ability to evaluate, and discriminate between, the respective strengths of the claims of such persons.
61. In this last respect…. ‘no disorder of the mind should poison her affections or pervert her sense of right, nor any insane delusion influence her will, nor anything else prevent the exercise of her natural faculties’
.
62. Medical evidence is therefore crucial; the older a person is who wishes to change a will, it’s essential that a GP – or better still a gerontologist – certifies as to the above 4 capacities first. 
63. The role of the will making solicitor – and their evidence - is also of great importance, due to the requirement of Rule 8 of the ACSR to only act on a client’s lawful and competent instructions.
64. A good-will instruction taking practice illustration being this one:

a. ‘Mr Speakman took some steps to confirm Graham understood where he was and what he was doing, and that Graham could understand the testamentary wishes in the document before him, and that they would be given effect to by executing the proposed will. Mr Speakman was not qualified to give any profession medical opinion on Graham’s cognitive state, but he observed Graham to be aware of and understand he was proposing to make a Will. There was no noticeable lack of concentration or attention. Nor did he find Graham anxious or aggressive… From Mr Speakman’s note, it is also clear that Graham was aware of his children, his grandchildren, his wife and his former wife, their possible claims on his estate by reason of his relationship with each, and the disposition he proposed to make, if any, in their respective favours in the proposed will. He was able to name each of them. These were the persons who might reasonably have had a claim on his estate’
.

65. That same case also lists out some basic points, like the straightforward in format and content nature of the will in that case, the non-complex nature of his assets, the fact that that testator had had experience with legal instruments about his significant assets – both prior wills and pre-nuptial agreements – and thus that ‘awareness and appreciation of the significance of making a will was likely part of his long-term memory. It was unlikely to have been adversely affected in the early stages of a dementing illness, where short-term memory was the first casualty’
.

66. Finally do not overlook lay evidence; if at the time of the questioned will the testator was able to leave the house and transact in the ordinary ways of life – ie going to the doctors, the shops, the pub, the café, the church, to and from friends’ homes – then gather up such evidence and use it.

67. In this day and age of iphones and social media, it’s easier to take contemporaneous photos and engage with a testator during his/her lifetime.

68. Also don’t overlook banking records; as we become more and more cashless, if the testator was shopping with a credit or debit card at the time of the making of the subject will, such would be capable of being evidenced. 

69. The importance of contemporaneousness being illustrated this way:

a. ‘I have given greater weight to the contemporaneous reports about Graham’s actual behaviour made by medical professionals trained and experienced in making such notes’
.

70. As important as medical evidence is, it’s not the be all and end all either:

a. ‘…medical evidence is not an end in itself, requiring specific resolution. It relevant only in so far as it throws light on whether Graham: appreciated the extent of the property to be disposed of; realised the various calls for disposition he should consider; and was able to evaluate those calls to give effect to the resulting dispositions by the provisions of the Will.’
;

b. ‘…the Court determines the question of testamentary capacity on all the evidence before it, not just on medical evidence’
.
71. So don’t set up a battle of the medical experts only; gather up observational and/or transactional evidence also.

Construction and rectification, where a will is ambiguous

72. Where parties can not agree on what a will means, the Supreme Court is tasked with sorting out the mess, via a construction application.

73. Rectification differs, in that the wording is otherwise clear, but the issue is that thats wording does not carry out the testator’s intentions because:
(a) a clerical error was made; or 

(b) the will does not give effect to the testator’s instructions
. 

74. Where a will is homemade, only [a] applies since there was no process of instruction giving that could have become mistaken
.

75. Rectification applications are not granted just for the asking.
76. To the contrary, they are very difficult to succeed on.
77. Because of the high standard of evidence required: ‘What must be shown is Mr McMahon’s actual intention, not what his intention probably would have been had he thought about the matter which is the subject of the rectification application’
.
78. This is because due execution of a will raises a presumption that a testator knew and approved of its contents
.
79. Intention is less important in construction applications because the primary task of a construction court ‘is to interpret the words in the Will and to give the Will a construction according to the plain English meaning of the words and sentences contained in the Will’
.
80. Intention necessarily takes a back seat.
81. However a back seat is still a seat; ‘evidence, including evidence of the testator’s intention, is admissible to help in the interpretation of the language used in the will if the language makes the will or part of it (a) meaningless; or (b) ambiguous on the face of the will
.
82. Section 33C effected a reform to estate law; the law used to be much more restrictive when it came to intentions: ‘…….direct evidence of the intention of the deceased… has traditionally been very restricted… Para (1)(a) [of s.33C] appears to break new ground.’
.
83. Whereas the law was – and remains - more free and easy so far as evidence of circumstances surrounding the will, otherwise known as the ‘armchair rule’, were concerned.
84. The armchair rule ‘permits the court to sit in the armchair of the deceased and take account of his or her family, property, friends and acquaintances in order to determine what was meant by the words in the Will’
.
85. The moral of this story? Get the will making done properly in the first place, so as to minimize post-death disputation.
86. And the inherent costliness of court applications.
87. This is why specific gifts in wills are risky – these controversies do not arise when a will divides only the residuary estate in percentage shares. 
88. Orthodox will making such as this is the best way.
Challenges to the nomination of executors 

89. From the beginning, this task is very difficult.

90. It’s easier to challenge an estate – via family provision – than a will.

91. Especially a testator’s nominated executor: ‘A Court will not lightly interfere with a testator's appointment of executors and trustees.’

92. Even if a conflict is in place, a Court won’t intervene just for the asking.

93. The idea being that a testator has the choice to waive that conflict:

a. ‘…the appointment of an executor is the act of the testator exercising a testamentary choice. The testator may appoint someone whom the testator knows is a creditor or debtor … or … the sole named beneficiary under a non-binding nomination of the testator's superannuation … These are examples of … where the testator has nominated a …. representative who has a known conflict and must be taken to have accepted that conflict. This is an exception to the general rule that no one who has fiduciary duties is allowed to enter into engagements in which the fiduciary has or may have a personal interest conflicting with the interests of … whom the fiduciary is bound to protect’
.
94. However this very leeway only extends to pre-existing conflicts; an executor can not take this statement as a licence to ‘by the trustee's own act, voluntarily to put himself or herself into a new position of conflict’
.
95. Nor will leeway be afforded to executors who fail to do their job; Section 52 of the Act provides:
a. (2) If the personal representative neglects to perform his or her duties as aforesaid the court may, upon the application of any person aggrieved by such neglect, make such order as it thinks fit including an order for damages and an order requiring the personal representative to pay interest on such sums of money as have been in the personal representative's hands and the costs of the application.".
96. Removal, in terms, is not however included within that sub-paragraph though.
97. Rather recourse is had to the ‘extremely wide powers under s 6 subsection (1) "to hear and determine all testamentary matters and to hear and determine all matters relating to the estate of any deceased person; and … jurisdiction to make all such declarations and to make and enforce all such orders as may be necessary or convenient in every respect". Those powers include powers to make any order in relation to the administration of property in a deceased estate which the Court could make in relation to the administration of trust property under the Trusts Act 

HYPERLINK "http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/qld/consol_act/ta1973132/"
1973 (Succession Act s 6(4)). Under s 80 of the Trusts Act the Court has power to appoint a new trustee in substitution for an existing trustee or trustees when it is expedient to do so and is inexpedient, difficult or impracticable to do so without the assistance of the Court. Although s 80 does not itself confer a power to appoint an executor or administrator (subsection (4)), I consider that the Court may do so under s 6 subsection (4) of the Succession Act….…. powers under subsection (1) are, in my opinion, clearly wide enough to include the removal of an executor who has not taken out probate and the appointment of an administrator in his stead’
. 
98. Cases will otherwise rise and fall on their own facts. It’s hard to be prescriptive. Just be especially careful though ‘Where the sole beneficiary is a child and the estate's assets include interests in assets held with and managed by other members of the deceased's extended family …’
, as the Court will always be more rigorous with scrutiny in cases involving minors and others under a legal disability. 
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